ALABAVA DEPARTMENT OF REVENUE
REVENUE RULI NG 97- 007

Thi s docunent may not be used or cited as precedent. Code of
Al abama 1975, 840-2A-5(a).

TO

SUBJECT: Incone tax treatnent and fling requirenments applicable
to revocable and irrevocabl e Trust established by
nonresi dent grantors and testanentary trusts
establ i shed through the probate of wills of nonresident
decedents.

DATE: July 11, 1997

FACTS
Florida Bank will nerge with and into Al abama Bank. Both

Florida Bank and Al abama Bank are wholly owned subsidiaries of
Hol di ng Conpany, a regulated bank hol ding conpany. The nerger
will be effective under the Ri egle-Neal Interstate Banking and
Branching Efficiency Act and the enabling and | egi sl ature enacted
by Florida and Al abama. Both Al abanma Bank and Fl ori da Bank have
trust powers.

Florida Bank currently serves as trustee for a nunber of

i nter Vi vos revocabl e trusts, irrevocabl e trusts, and
testamentary trusts (collectively the "Florida Trusts"). Al abama
Bank will be the surviving entity from the nerger and have its

principal office in Gty, Al abans. As a result of the nerger
Al abama Bank will becone the legal entity serving as trustee with
respect to the Florida Trusts.

Foll ow ng the nerger, Al abanma Bank will continue to maintain
trust offices and trust officers in Florida for the conduct of a
trust business and its Florida based trust officers will continue
to admnister the Florida Trusts which wll be assuned by
operation of law from Florida Bank. Whil e Al abama Bank will
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continue to provide at its headquarters in Birm ngham Al abams,
centralized data processing for all of its trust accounts, the
books and records, including the trust agreenents and related
docunents pertaining to the Florida Trusts, will continue to be
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mai ntained in Florida trust offices. Florida base trust officers
will be responsible for the adm nistration of the Florida Trust.

For purposes of this ruling, we were infornmed by the
requestor and we have assuned:

1. the Florida Trusts do not hold assets consisting of
either Al abama real estate or Al abanma busi ness interests;

2. the Florida Trusts will not have revenues from property
owned or business transacted in Al abans;

3. the Florida Trusts have not reported any Al abama source
i ncone and have never filed state of Al abanm i ncone tax returns;

4. the Florida Trusts have no Al abama beneficiaries as
such termis defined in Code of Al abama 1975, 819-3-320(2);

5. all assets of the Florida Trusts to be nanaged and
adm ni stered by Al abama Bank after the nerger wll be physically
hel d and nai ntai ned outside of the state of Al abanm;

6. the admnistration of +the Florida Trusts wll be
acconplished through trust offices and trust officers in the
state of Florida, with only mnisterial functions perfornmed by
Al abama Bank fromits offices |ocated in Al abang;

7. none of the Florida Trusts are being admnistered
pursuant to or under any Al abama court;

8. al | trust investnent decisions and discretionary
functions of the Al abama Bank under the Florida Trusts wll be

made by trust officers in the state of Florida;

9. there is no Al abama recei pt of incone produced w thout
the state of Al abanm;

10. there is no Alabama source incone to the Florida
Trusts; and

11. the Florida Trusts were established by either grantors
who were not residents of Al abama or through the probate of wills
of decedents who were not residents of Al abana and adm ni stered
pursuant to a court without the state of Al abama.

| SSUES
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1. VWhether the Florida Trusts are liable for state of
Al abama i nconme taxes follow ng the nerger

2. \Wether Al abama Bank, as trustee of the Florida Trusts,
is required to file a state of Al abama fiduciary tax return on
behal f of the Florida Trusts follow ng the nerger.

3. Whet her any trust for which Al abama Bank is appointed
trustee in the future and for which all of the assunptions stated
above with respect to Florida Trusts are applicable, wll be
liable for state of Al abama incone taxes and whether the trustee
will be required to file a state of Al abama fiduciary return for
t hese trusts.

4. Whet her any trust for which Al abama Bank is appointed
trustee in the future where all of the assunptions stated above
wth respect to Florida Trust are applicable, except that
adm nistration of the trust will take place in a state other than
Florida and Alabama, will be liable for state of Al abama incone
taxes and whether the trustee will be required to file a state of
Al abama fiduciary return for these trusts.

LAW AND ANALYSI S

Code of Al abama 1975, 840-18-25 provides that the Al abama
income tax applies to the inconme of any kind of property held in
trust, including the follow ng types of incone:

1. Income received by the estate of a deceased person
during the period of admi nistration or settlenent or settlenents
of the estate;

2. | ncone accumul ated in trust for the benefit of unborn
or unascertained persons with contingent interests;

3. | ncone held for future distribution under the terns of
awll or trust; and
4. | ncone which is to be distributed to the beneficiaries

periodically, whether or not at regular intervals, and the incone
coll ected by a guardian of an infant to be held or distributed as
the court may direct.

In the first three subparts of the statute above, the taxes
are inposed on the trust and paid by the fiduciary. In the
fourth subpart of the statute, the gross income is included by
the fiduciary on the fiduciary return but the trust is allowed a
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deduction from income upon which tax is to be paid by the
fiduciary. As to such incone, the tax is not paid by the
fiduciary, but is paid by the beneficiaries on their individua
returns.

There are three situations when a trust is subject to
Al abama i ncone taxation that are addressed in this ruling. The
first of these is where the trust is a resident trust. The
second is where the trust is a nonresident but |iable for taxes
on incone earned in Al abana. The third is where the trust has
one or nore Al abama resident beneficiaries.

A trust nmay be subject to Alabana incone tax as either a
resident or nonresident taxpayer. A "resident trust" is generally
considered to be a trust either created by an Al abama resident or
the estate of an Al abama resident. If the trust is a resident
trust of the State of Al abama, all revenues, receipts and inconme
of the trust is taxed to the trust by the state of Alabama wth
certain deductions and credits as allowed by |law Based on the
assunptions above, the Florida Trusts are not resident trusts or
resi dent estates.

A trust may al so be subject to Al abama income tax if it is a
nonr esi dent . A trust is generally considered to be a
"nonresident trust" or estate if it was created by a nonresident
or is the estate of a nonresident. Based on the information and
assunptions provided, the Florida Trusts are nonresidents.
Al abama Depart nent of Revenue Regul ati on 810- 3- 25- 2( b)
(expl ai ning Code of Al abana 1975, 840-18-25(c) or (d)) provides
as follows:

"In the case of a trust created by a nonresident or the
estate of a nonresident, gross income of such trust or
estate includes only anmounts which would be included in
the gross inconme of a nonresident individual as
provided in Section 40-18-14(3)."

The effect of the above regulation is that a trust created by a
nonresident is taxed in the same nmanner as a nonresident
i ndi vidual, regardless of the domcile of the trustee or the
beneficiaries. The taxation of nonresidents is governed by Code
of Al abama 1975, 840-18-2(6), which levies a tax on "[e]very
nonresi dent individual receiving taxable incone from property
owned or business transacted in A abama". Al abama Departnent of
Revenue Regul ation 810-3-14-.05 relates to the gross incone of
nonresi dents and provides as foll ows:

"810-3-14-.05. Goss I ncone of Nonresidents.
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(2) (a) G oss inconme of a nonresident includes
incone from real and/or tangible personal property
| ocated within Al abama, or intangible personal property
Wi th a business situs in Al abanma.

(b) The inconme from property may be derived from
the operation of the property, fromrents or royalties
for its wuse, or from the sale, exchange or other
di sposition of the property.

1. For real property located within Al abam
gross income includes gains or losses from the sale,
exchange or disposition of such property. See Chapters
6 and 8 of these regulations for conputation of gains
and | osses to be recogni zed.

2. For tangi ble personal property located within
Al abama, gross incone includes gains from the sale,
exchange or disposition of such property. Losses are
included in gross incone from the sale, exchange or
di sposition of such property only if such property was
"busi ness incone" producing property (as defined in
Reg. 810-3-31-.02).

3. For intangi ble personal property which has a
busi ness situs in Al abama, gross incone includes gains
from the sale, exchange or disposition of such
property. Losses are included in gross inconme fromthe
sal e, exchange or disposition of such property only if
such property was "business incone" producing property
(as defined in Reg. 810-3-31-.02).

4. As a general rule, for the purpose of
determning the source of incone attributable to the
sal e of personal property, a sale is consummated at the
pl ace where the seller surrenders all his right, title,
and interest to the buyer. VWere bare legal title is
retained by the seller, the sale will be deened to have
occurred at the tinme and place of passage to the buyer
of beneficial ownership and risk of |oss.

(3) (a) G oss income includes the deened
distributive share of separately st ated and
nonseparately stated inconme (or loss not to exceed
basis) for shareholders of an electing Al abama S
cor poration.

1. For electing Alabama S corporations wth
incone fromnore than one state, gross incone includes
only the deened distributive share attributable to
Al abanma.

(b) Gross incone does not include actua
distributions from electing Alabama S corporations
whi ch have been previously included in gross incone
under subparagraph (3)(a) above.
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(c) Goss incone of a nonresident does not
i nclude actual distributions from S corporations which
have not el ected to be Al abanma S corporations, nor does
it include deened distributive shares of incone (or
| osses) of such corporations.

(d) See 8840-18-160, et seq., Code of Al abama
1975, and regul ations thereunder, relating to Alabama S
cor porations.

(4) Goss incone of a nonresident partner of a
partnership includes the distributive share of the
partnership incone (or |loss not to exceed basis), plus
any "Quaranteed Paynents to Partner”. See Regs. 810-3-
24-.01(3) and 810-3-24-.03. If the partnership has
i ncone from Al abama and any other state, Al abama gross
inconme includes only the anount attributed to Al abama
as provided in Reg. 810-3-24-.02(2).

(5 Goss inconme of a nonresident beneficiary of
an estate or trust includes income from such estate or
trust attributable to Al abama. See Reg. 810-3-25-.05.

Because all trust i ncone, functi ons, deci sions and
operations of the Florida Trusts are unconnected with Al abam,
the Florida Trusts are not subject to inconme taxation by Al abama
as a nonresident under the regulation set forth above.

The third possibility for the Florida Trusts to be subject
to taxation in Alabama would be nmet if one or nore of the
beneficiaries are residents of Al abanma. In such a case, the
Florida Trusts would not primarily be liable for the taxes, but
woul d be required to file the fiduciary return for the trust in
Alabama to report the Iliability of the Alabama resident
beneficiary. W have assuned there are no Al abanma beneficiari es.

Al abama | aw inposes filing requirenents independent of tax
l[tability. Code of Al abama 1975, 840-18-29 provides as foll ows:

"(a) Every fiduciary, ..., shall nake a return for the
t axpayer for whom he acts, ...which return shall state
specifically the itenms to the gross incone and the
deductions, exenptions and credits allowed by this
chapt er

Taken literally, this would inpose a filing requirenent on every
fiduciary in the world, even those having absolutely no contacts
with Alabama. Ooviously, such an interpretation would be
overbroad. Instead, the Departnment may require the filing of a
fiduciary return if either the trust or the beneficiary is
"subject to" the Alabama incone tax even where there is no
ultimate liability to the filing entity. Al abama Depart nent of



- 8 -

Revenue Regul ation 810-3-2-.03 addresses estates, trusts and
fiduciaries subject to incone taxation as foll ows:

"810-3-2-.03. Estates, Trusts and Fiduciaries Subject
to Al abama | ncone Tax.

(1) Every individual or corporation acting
in a fiduciary capacity, receiving inconme from sources
within the State of Al abama, is subject to the Al abama
inconme tax with respect to such incone. For definitions
of resident individuals and resident corporations, see
Regs. 810-3-2-.01 and 810- 3-2-.02.

(2) An estate or trust resident in the State
of Al abama, or having a resident fiduciary, is subject
to the Alabama incone tax. An estate or trust having
i ncone fromsources within the State is subject to tax
on such incone. For a discussion of the situs of
i ncone, see Reg. 810-3-14-.05(2). For specific rules
wWith respect to estates, trusts and fiduciaries, see
8840- 18- 25 and 40-18-29, Code of Al abama 1975.

Part (1) of this regulation requires all resident fiduciaries to
file an income tax return for the fiduciaries' corporate or
i ndi vi dual i ncone. Part (2) of the regulation applies to the
filing of fiduciary income tax returns for the trust or estate.
Part (2) would appear to require the filing of a fiduciary return
whenever the fiduciary is a resident of Al abama, even when
neither the trust or the beneficiaries are subject to Al abama
i ncone tax. Clearly this is outside the taxing jurisdiction of
Al abansa. Instead the "resident fiduciary"” |anguage should be
interpreted to require the filing of the fiduciary return by al
fiduci aries whenever there is a "resident beneficiary".

Because Al abama is wthout jurisdiction to require the filing of
a fiduciary return when the trust (i)is not a resident in the
state of Alabama; (ii)has no business situs or incone from
sources wthin the state; and (i) has no resident
beneficiaries, the trustee of the Florida Trusts will not have to
file fiduciary returns for those trusts and estates in Al abama

However, should sone of the assunptions stated above change as to
any particular Florida Trust, the trustee may be required to file
an Al abama fiduciary return.

RULI NGS

1. Based on the assunptions stated above, the Florida Trusts
are not resident trusts or estates of Al abana, have no Al abana
busi ness situs or incone from sources wthin the state, and have
no Al abanma beneficiaries. Therefore, the Florida Trusts wll not
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be liable for state of Al abama inconme taxes follow ng the nerger.

2. Based on the assunptions stated above, the Florida
Trusts are not resident trusts or estates of Al abama, have no
Al abama business situs or incone from sources wthin the state
and have no Al abama beneficiaries. Therefore, Al abama Bank, as
trustee of the Florida Trusts, is not required to file state of
Al abama fiduciary tax returns on behalf of the Florida Trusts
foll ow ng the merger.

3. Unless the Departnent of Revenue changes its
interpretation of the law or regulations and so long as the
assunptions stated above with respect to Florida Trusts renain
applicable to future trusts and estates nam ng Al abama Bank as
trustee, Alabama Bank wll not be liable for state of Al abama
inconme taxes on the trusts and estates and the trustee will not
be required to file a state of Alabama fiduciary return for these
trusts.

4. Unless the Departnent of Revenue changes its
interpretation of the law or regulations and so long as the
assunptions stated above with respect to Florida Trusts renain
applicable to any trust for which Alabama Bank is appointed
trustee in the future, except that admnistration of the trust

will take place in a state other than Florida and Al abams,
Al abama Bank will not be liable for state of Al abama i ncone taxes
and Al abanma Bank will not be required to file a state of Al abama

fiduciary return for these trusts or estates.

The Comm ssioner of Revenue has recused hinself fromissuing
this revenue ruling. In accordance with Code of Al abama 1975,
840- 2- 44, t he Comm ssi oner has assi gned t he Assi st ant
Comm ssi oner of Revenue the duty of issuing this ruling.

ALABAVA DEPARTMENT OF REVENUE

By:
GEORGE E. M NGLEDORFF, 111
Assi st ant Conmi ssi oner of Revenue

GEM DEA: em



